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Arising out of Order-in-Original No. MP/04/Dem/2015-16 Dated : 09.09.2015 issued by
Deputy Commissioner, Central Excise, Ahmedabad-1

ti' d-141&-lcbcil 'cbT -;:ni:r 1;[cf 1:fdT Name & Address of the Appellant/ Respondent
M/s. The Anup Engineering Ltd., Ahmedabad

al{ anfh a 3r4ha arr sriats 3r7a aar ? at as ga 3mg uf zenfnf f)
slg n; er 37f@era5lt at ar8la zur g7?rvr 3ma Tga crR" xicbcTT % 1

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

snrdal al gateru 3near
Revision application to Government of India :

(1) *.-"ifl[j~~~. 1994 c#i" Irr 31aR a«lg mr; Tai a a i q@tar arr at
~-'cITTT cfi" ~~i:r~ cfi" 3IBlta- g=78terr 3r4at are#h Rra, qlaat, f@a +iaGau , zurva f@qr7,
m~ +=ffuR;r, WcR cfli:r 'l=fcR, xfficr l=f!Tf, ~~ : 110001 'cbl" c#i" 'GfAI ~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf ma c#i" mR cfi" lWIB B \Jl6[ ~ mR cb1-.:-.&14 --R ~ 'l-!0-sii11x lTT 3l-;=[j cB1-1-.&14 it m w#i
quern aw qusr i ma a ud z f i, zu hat qusrI u vsr i ark a fhv#t aura
B m fcrw 'l-jO,s(llls/ B m 'iR1 61 4Rau a hr g& a I .
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(a) nra are fat rz zur rag [uffa ma zu m fa[fut ii uitr zyea al
HI 8ala zyca Ra a ma i "GTI" '+ITTq are faft rz za re Raffa ?

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(Tf) ~ ~ clTT 'l_fTTfA fag f@ma # are (7qr4 zT 1icR c!TT) frm@~ <Tm 1=f@" 'ITT I
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTd11~ clft~~ cf> 'TTT'fR cf> ~ \j"fl ~ ~ l=[R:f ctr ~ % 3ITT ~ 3~ \j"fl ~
tITTT ~ ~ cfi ~ ~. 3rcftc;r cfi &Rf i:rr~ cIT 'WJlf LR zn ara ij fcrro~ (rf.2) 1998

tITTT 109 &Rf ~ - fcni:! ~ "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~"lf ~ ~ (3rcftc;r) Pllll-llcJ<:1'\ 2001 cf> ~ 9 cf> 3@<frf fclPlfct~ w:P-f ~ ~-8 l{ c'J ~
T-i. ~ 3ITT"W cf> >lftr ~ ~~ "'B illrf "1-jR-f cf> ~ wr-~ ~ 3rcftc;r ~ ctr crr-crr
uRi # rt fra am)ea fcn<IT uirr aifGy sud tr gal g. pr gaff a 3@<ffl tITTT 35-~ l{
Ammr It[ cfi 'TTT'fR cfi ~ cfi "fff(Q" 'tr3TR-6 "if@R n ff sf aft afeg1

The above application shall be made in duplicate in Form No. EA-8 as specified under O
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~ ~ ·cfi "fff(Q" \i'fITT~~~~mm~ cB1=f m ID m 200/- i:ifm :rmR
al u; 3 usi icca an g Garg a vurar st ID 1 ooo/- ctr Itf"fl 'TTT'fR ctr ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

ta zycen, ala sqrt yea vi araz 3rflr Inf@rasw If 3rf)a
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#tu 6n« yea are/fzu, 1944 ctr tITTT 35-m/35-~ cfi 3@1"@:

under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(en) cJlftcf>xu1 l;t_C"'-licf>1 a if@er ft mm ta yeas, #€hUri zrca vi hara 3r4tat1 mrnf@raUT

ctr fclffi i:rlNcf>T i!R ~ rf. 3. 3TR. •g, n{ f=Rt al gi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) ~~ 2 (1) cn T-i ~ 3f:IffR cfi 3@TcJT ctr 3rcftc;r, 3llfrc;rr a me i v#tr zye, #34a
qr<a yen vi ara 3r4la4 mraf@raw1 (fez) al ufa 2tau gt8a, 3nrar a 3it-20, q
#ec zrRaa qr1rue, au , 3<rat4la--380016.

0

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmadabad : 380
016_. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) ~~ ~ (3rcftc;r) Pllll-llcJ<:1"1, 2001 ctr tITTT 6 cfi 3l'f[T@ w:P-f ~--(!-3 B Ammf fcni:! 3f:IfITT
3raft1 nznf@raoi alt r{ 3r4ta a fas srft fhg ·g am? at a ii Ra ssi srr ye
ctr T-filT. €llM cfft T-filT 3l'R C'lllTllT Tzl uf1 qg 6 cl4 IT URa t cIBi ~ 1 ooo;-m~
'i5'rfr 1 ~ '3c'CITc;' ~ ctr T-filT, €llM ctr T-filT 3ITT C'f1TRIT ·7nr Gift 6T; 5 la zI 5o 'crl'ruf C1cf> 'i5'r w
~ 5000 I- ha hut tf1 us sra yen # T-filT, €llM ctr T-filT 3l'R C'f1TRIT 7fllT~~ 50
Gr znl Ga vnr & asi w 1oooo/- qt 3hf sift I ctr Itf"fl 'fft5Tlfef5 xftH-clx cfi -;:rr=r "'B
-~~1f¥ct ~~ cfi xtJCf T-i iaer at ua?ti I 5IF 3 er # fcITTfr -;:iwm ftic'iGJP!cf> IR'3f cfi mn ctr.---...._
glint at zt ugi sq nnf@au #t i:fio ft-mr ·t I _: .,.,,~£%%- ·- ,e · &
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of · G~ntr.al Excise(Appeal) Rules, 2001 and shall be

· '. '8accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf? z an?r i a{ arrzi an -wrrmT tr & a re@ra re sir f #ha r @Tari rfa
infhu urn aRe; a au a sh g aft fa frat udj arfaa frg zqenfenfa 3rft4)zn
maf@raw alt va 3rfl qr #€tr val at ya am4a fhzr umar &[
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

urn1au zyca anf@)fr 197o zrn igi@err d1 ryq-4 a sifa feffRa fg 31 sq 3rd<a U
Te a7rat zrenRenf fufu qf@rat 3m2 #i a ,@ta #6t ya 4R q xii.6.50 tffi cB7 .-llll!IC'i ll ~

fea mm tr afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za 3jh viif@ru mcij at fiaur av clIB Ruii al 3it ft nr 3naff fut Gnat & it ft ye,
a4tuUra zyen va @alas an4h#ta =urn@rasvwr (aruffaf) fr11, 1o82 j ff&a &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +#in zgcan, #tu nrza zycn vi hara ar9#tr znaf@aw (Rre), uR 3r4hit a ma
a4car +ia (Demand) gd Zs (Penalty) qT 1o% qa san a= 3fartk 1 aifa, 3rf@arm qaGm 1o ms
WQ' % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

hc4tzr3er arta3itaraa 3iria, enf@za "~cfum.r"(Dut:v Demanded)-~ .

(i) (Section) isDaasff ufr;
(ii) ~~~ slifsc cfu uffi;

0 (iii) cr&dz 4fez railacz 6 har 2zrmt.

-:.'> zrz qaa 'if3ft' ista sra #staaci, ar4' arfraa nova c):;frf sra am far arr&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit tal<en;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~~at#.~ 3i'lmf c);' , 3rfh qf@eraur # rag sf erem \!1Kli' m _cjtls fclc11R.a 'ITT ,11 ~ ~
-N ~TFc11 c);' 10% 3P@Taf q'{ .mt ~ ~ cjUs fcl a 1faa zt aa avs c);' 10% 3P@Taf q'{ ctn- ~~ ~ I
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute."
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ORDER-IN-APPEAL

V2(84)82/Ahd-1/2015-16

This appeal is filed by M/s. The Anup Engineering Ltd., situated behind 6S KVA

Substation, Odhav Road, Odhav, Ahmedabad- 382 415 (hereinafter referred to as "the appellant",

for brevity) against 010 No. MP/04/Dem/2015-16 dated 9.9.2015 passed by the Deputy

Commissioner, Central Excise, Division V, Ahmedabad-I Commissionerate.

2. The facts briefly are that a show cause notice dated 22.01.2015 was issued to the appellant,

inter alia, seeking inclusion of the additional consideration collected towards third party inspection

charges, to the transaction value for the period from January 2014 to September 2014; demanding

duty along with interest and penalty on the said duty leviable on the additional consideration and

proposing penalty under Rule 25 of the Central Excise Rules, 2002 read with Section 11AC of the

Central Excise Aet, 1944. This notice was issued in terms of the provisions of section I1A(7A) of

the Central Excise Act, 1944. Earlier three notices have been issued on the same matter,which has

originated from an audit objection contending that the appellant had received money from their

buyers in addition to the assessable value - towards third party inspection.

3. Vide OIO dated 9.9.2015, supra, the adjudicating authority directed inclusion of the amount

received as additional consideration towards third party inspection charges, confirmed the duty on

the additional consideration along with interest and also imposed penalty equivalent to duty under

Section 11 AC ofthe Central Excise Act, I 944 read with Rule 25 of the Central Excise Rules, 2002.

It is against this order that the present appeal has been filed.

4. The grounds raised in the appeal are:-

(a) the demand is not made on actual recovery but on presumptive basis;

0

(b)

(c)

(d)

Me6
(f)

(g)

(h)

5.

the contract provides third party inspection by the agencies specified by the buyer in the contract at
the cost of the buyer, which is to be reimbursed by the buyer;

the goods are marketable even without third party inspection; the marketability/sale of the goods
does not depend upon third party inspection;

third party inspection is neither a condition for sale nor has any effect on the manufacturing process
undertaken by the appellant;

the goods are ready for delivery after which inspection is done; thus the goods are marketable even
before the inspection;

that when such inspection is not done by the appellant, the cost of it is not to be borne by the
appellant;

that since the inspection is organized by the appellant for convenience sake, the payment at the first
instance is made by the appellant and thereafter it is reimbursed by_ the buyer; and

that extended period cannot be invoked and the demand beyond the period of limitation is time
barred. '

Personal hearing in the matter was held on 8.8.2016. Shri S. J. Vyas, Advocate, appeared

0

on behalfofthe appellant. He reiterated the submissions already advanced in the grounds ofappeal.

Further pointing to para 2 of the show cause notice, he stated that the averment of the department

regarding 0.5% being the inspection charges, was not based upon any document but an assumption.
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0

0

5. The main issue to be decided iswhether as alleged by the department, third party inspection
is' ."charges would form part ofthe assessable value, for computing Central Excise duty ?

6. Before we dwell into the facts, the legal/statutory provisions, on which the case revolves, is

reproduced below for ease of reference:

CENTRAL EXCISE ACT, 1944
Section [4. Valuation ofexcisable goodsfor purposes ofcharging ofduty ofexcise.

(/) Where under this Act, the duty ofexcise is chargeable on any excisable goods with reference to their
value, then, on each removal ofthe goods, such value shall 

(a) in a case where the goods are sold by the assessee, for delivery at the time and place ofthe removal, the
assessee and the buyer ofthe goods are not related and the price is the sole considerationfor the sale, be the
transaction value;
(b) in any other case, including the case where the goods are not sold, be the value determined in such
manner as may be prescribed.

(2) .
(3) ..

(d) "transaction value" means the price actually paid or payablefor the goods, when sold, and includes in
addition to the amount charged as price, any amount that the buyer is liable to pay to, or on behalfof, the
assessee, by reason of, or in connection with the sale, whether payable at the time ofthe sale or at any other
time, including, but not limited to, any amount chargedfor, or to make provisionfor, advertising or publicity,
marketing and selling organization expenses, storage, outward handling, servicing, warranty, commission or
any other matter; but does not include the amount ofduty ofexcise, sales tax and other taxes, ifany, actually
paid or actually payable on such goods.}

Central Excise Valuation (Determination OfPrice OfExcisable Goods) Rules, 2000

Rule 6. Where the excisable goods are sold in the circumstances specified in clause (a) ofsub section (/) of
section 4 ofthe Act except the circumstance where the price is not the sole considerationfor sale, the value of
such goods shall be deemed to be the aggregate ofsuch transaction value and the amount of_money value of
any additional consideration flowing directly or indirectly from the buyer to the assessee.

[Provided that where price is not the sole. considerationfor sale ofsuch excisable goods and they are sold by
the assessee at a price less than manufacturing cost and profit, and no additional consideration is flowing
directly or indirectly from the buyer to such assessee, the value ofsuch goods shall be deemed to be the
transaction value.]

7. The appellant is a manufacturer of large tailor-made machineries like heat exchangers,

pressure vessels, etc. used in industries like petroleum refining, pharmaceutical manufacturing,

power generation. It is a fact that certain buyers had specified in the purchase orders that on

completion of the manufacturing process of their machinery, a third party inspection and

yce1tification should be carried out, only after which delivery would be taken. It is also an admitted

fact by the appellant that since the inspection was organized by them, for the sake of convenience,

the payment at the first instance was made by the appellant and thereafter reimbursed by the buyer.

8. Valuation, in respect ofmanufactured goods, is governed by Section 4 of the Central Excise

Act, 1944. In case of sale ofgoods, wherein delivery is at the time and place of removal and where

the buyer and seller are not related and price is the sole consideration of the sale, the value of such

goods would be the 'transaction value'. However, in other cases, resort is to be taken to Central

Excise Valuation (Determination of Price ofExcisable Goods) Rules, 2000. Rule 6 of the said rule

states that where the price is not the sole consideration for sale; the value of such goods shall be

deemed to be the aggregate of such transaction value and the amount of money value of any

additional consideration flowing directly or indirectly from the buyer to the assessee. In the present

case, the buyer has collected thirdparty inspection charges and has not included it in the assessable

value. Therefore, the amount so collected is an additional consideration and would fall within the

purview ofRule 6 of the Valuation Rules, 2000, supra.
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9. What is significant in such cases is the product in question. The appellant's products viz.

heat exchangers, pressure vessels, are used in sensitive industries and hence critical. The buyer,

through third party inspection, ensures that the tailor-made product is according to the specification

sought and adheres to safety standards. It is not a case wherein the product manufactured is of

general nature, produced in mass, not tailor-made wherein some of the buyers insist on a third party

inspection. The difference between a general product and a tailor-made product of such nature also

negates the averment raised that even without the third party inspection the goods were marketable/

saleable. It is difficult to comprehend the argument that [a hypothetical situation] even if a third

party during the course of inspection would not grant a clearance, the product would be saleable. It

would not only be difficult to find a new buyer on account of the product being tailor-made, but

such sale could also result in mishaps.

personal hearing, that the third party inspection charges computed @ 0.5 % is not based on any

documents; that it is based on assumption. This is the fourth notice, in the matter. In all likelihood,

no averments were raised before the original adjudicating authority questioning the computation of

third party inspection charges. If the amount computed by the department was based on

assumption, the appellant should have come forward with the correct figures as it is an admitted fact

that the third party inspection charges have been paid by the appellant and thereafter reimbursed by

the buyer. Failure to share the data readily available with them and thereafter questioning the

computation methodology adopted by the department, does not help the appellant's case. The

argument questioning the computation, therefore, lacks coherence and is therefore rejected.

10. The appellant has also raised a plea, both in the appeal papers and also during the course of 0

11. The demand in the impugned 010 pertains to the period from January 2014 to September,

2014, and the show cause notice was issued on 22.1.2015. It is on this factual background that the

appellant has questioned the invocation ofextended period and argued that the demand beyond the

period of limitation is time barred. The argument is factually incorrect as the demand was issued

well within the normal period.

0

12. In view of the foregoing , the appeal is rejected.

Date: 11.08.2016

l..e
(yo

(Abhai mar Srivastav)
Commissioner (Appeals-I)

Central Excise, Ahmedabad

%

Attested

(Vinod
Superintendent (Appeal-I)
Central Excise, Ahmedabad.



BYR.P.A.D

M/s. The Anup Engineering Ltd.,
Behind 66 KVA Substation,
Odhav Road,
Odhav,
Ahmedabad- 382 415
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I.
2.
3.

3
6.

The ChiefCommissioner, Central· Excise Zone, Ahmedabad.
The Principal Commissioner, Central Excise, Ahmedabad-I
The Addl./Joint Commissioner, (Systems), Central Excise, Ahmedabad-1
The Dy./ Asstt. Commissioner, Central Excise, Division- V, Ahmedabad-1
Guard file.
P.A




